IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

| N RE: ) Chapter 11
)

WORLDCORP, | NC. and ) Case Nos. 99-298 (MFW

WORLDCORP ACQUI SI TI ON CORP. ) t hrough 99- 2582 (MFW
)

Debt or s. ) (Jointly Adm ni stered Under
) Case No. 99-298 (MFW)
OPI NI O\
| NTRODUCTI ON

This case is before the Court on the Mdtion of W Joseph
Dryer, the Liquidating Agent of WorldCorp, Inc., and Worl dCorp
Acqui sition Corp. (collectively, “the Debtors”) for an order
conpelling the Atlas Conpanies, Inc. (“Atlas”) to make the
paynment mandated by this Court in an order dated Novenber 18,
1999. After a hearing and briefing by the parties, we grant the

Debtors’ noti on.

1. JURI SDI CTI ON

This Court has jurisdiction over this matter, which is a
core proceeding pursuant to 28 U.S.C. 88 1334 and 157(b) (1),

(b)(2)(A), (B), (B) and (O.

! This Opinion constitutes the findings of fact and
concl usions of |law of the Court pursuant to Federal Rule of
Bankr uptcy Procedure 7052, which is applicable to contested
matters pursuant to Rule 9014.



I11. PROCEDURAL AND FACTUAL BACKGROUND

On February 12 and July 2, 1999, WrldCorp, Inc., and
Wor | dCorp Acquisition Corp. filed voluntary petitions for relief
under Chapter 11 of the Bankruptcy Code, respectively. On
March 3, 2000, the Debtors filed their First Amended Joint
Li qui dati ng Pl an of Reorgani zation (“the Anended Pl an”), which
was confirmed on May 23, 2000. Under the Anmended Pl an the
Li qui dati ng Agent, under the supervision of a Liquidating
Committee conprised of three creditor representatives, is charged

with the responsibility for, inter alia, admnistering the

liquidation of the Debtors’ assets and has the power to prosecute
l egal clainms held by the estate.

On its petition date, WrldCorp Inc.’s assets were
encunbered by liens securing $31 million in obligations, which
the Debtors claimwere nostly incurred in connection with
Worl dCorp Inc.’s acquisition of Atlas. On July 13, 1999, the
Debtors filed an adversary proceedi ng seeking to set aside this
transaction as a fraudulent transfer. The Defendants in that
proceedi ng, which included Atlas, asserted third-party clains
agai nst certain of the Debtors’ forner officers and directors.
Subsequently, the parties entered into a Settlenent Agreenent, by
which all of the clains and potential clains between and anong
the parties and their present and fornmer affiliates, officers,

directors, enployees and related parties were resolved. The



parties signed a Rel ease Agreenent in conjunction with the
Settl ement Agreenent which provided for recission of the
transaction and the release of all liens held by Atlas’
stockhol ders on the Debtors’ assets. The Rel ease Agreenent
states in relevant part:

The Atl as Conpani es by and on behalf of thensel ves
and their respective subsidiaries, affiliates,
predecessors, successors, heirs and assigns :
for good and val uabl e consideration . . . hereby
acknow edge, hereby rel ease, extinguish and

di scharge forever Wrl dCorp, Inc., and Wirl dCorp
Acqui sition Corp., their respective subsidiaries,
affiliates, predecessors, successors, heirs and
assigns . . . fromany and all actions, causes of
action, suits, debts, suns of npbney, accounts,
reckoni ngs, bonds, bills, specialties, contracts,
covenants, controversies, agreenments, prom ses,
vari ances, trespasses, damages, judgnents,

ext ends, executions, clains and demands what soever
in law or equity, whether known or unknown .
fromthe beginning of the world to the day of the
date of this rel ease.

(CGeneral Miutual Rel ease Agreenent, Y 1.) The Rel ease Agreenent
rel eases the Debtors fromall clains and obligations owed to
Atl as except those clains that may arise out of the Settl enment
Agreenent itself. (Ld.)

Pursuant to the Settlenment Agreenent, Atlas agreed to pay
Wor | dCorp Acquisition a Tax Sharing Paynment with respect to the
1999 consolidated federal tax liability for Atlas and its
subsidiaries. Specifically, the Settlenent Agreenent states:

Upon the filing of the Consolidated Return for
1999 in accordance with section 8(a), Atlas shal

pay to or for the account of [Wbrl dCorp]
Acqui sition as a tax sharing paynent an anount



(the “Tax Sharing Paynent”) equal to the excess,
if any, of (i) the 1999 consolidated federal
incone tax liability for Atlas and its
subsidiaries . . . that would have resulted if
such corporations were included in a separate
consol idated federal incone tax return for 1999
covering the sanme period for which they were

i ncluded in the 1999 Consolidated Return over (ii)
$200, 000, which the parties acknow edge was paid
by Atlas in April 1999 as a tax sharing paynent.

(Settlenment Agreenent, § 8(b).)

On Cct ober 26, 1999, the Debtors filed a notion seeking
approval of the Settlenment Agreenent. A hearing was held on the
notion on Novenber 18, 1999, at which tine an order was entered
approving the Settlenent Agreenent. The Order provided:

ORDERED, that, upon the filing of the Consolidated
Return for 1999 in accordance with Section 8(a) of
the Settlenment Agreenent, if a Tax Sharing Paynent
i s due under Section 8(b) of the Settl enent
Agreenent, Atlas shall pay (i) to Advisors, as
agents for the Paper Shareholders, fromthe Tax
Shari ng Paynent an anount equal to the | esser of
t he Tax Sharing Paynent or the Additional
Princi pal paynent as specified in section 8(c),
and (ii) to [WorldCorp] Acquisition any remnaining
bal ance of the Tax Sharing Paynent;
(Order Approving Settlenment Among Worl dCorp, Inc., WrldCorp
Acqui sition Corp. and the Atlas Conpanies, Inc., pp. 4-5.)

Al t hough Atl as acknow edges that it owes the 1999 Tax
Sharing Paynent (which totals $188,346) in accordance with the
Order, Atlas refuses to nmake the paynent because it clainms that
Atl as and the Debtors had an oral agreenment concerning the 1998
Tax Sharing Paynment. Atlas clains that on Decenber 31, 1998, it

made an estimated paynent of $1, 000,000 on the 1998 tax paynent.



Its actual liability was only $804, 000 and, therefore, Atlas
clains that the Debtors owe it a credit of $196, 000 which offsets
t he $188, 346 paynent that the Debtors claimAtlas owes for 1999.
Because Atlas refuses to conply with the Order, the Debtors have

filed this notion to conpel.

V. DI SCUSSI ON

Atlas and the Debtors executed a Rel ease Agreenent in
conjunction with the Settl enment Agreenent which expressly
rel eased the Debtors fromany clains “known or unknown,” fromthe
beginning of time until the date of the release. The only
exception to the release is for clains arising under the
Settlenment Agreenent itself. Consequently, Atlas’ claim
concerning the 1998 Tax Sharing Paynent is precluded unless it is
sonehow deened to have arisen under the Settl enment Agreenent.
Therefore, the issues before this Court are 1) whether the
Debtors’ notion to conpel Atlas to nmake the 1999 Tax Sharing
Paynent was brought in accordance with proper procedure; and
2) whether the parol evidence rule precludes Atlas from
i ntroduci ng evidence of a forner agreenent in defense of the

notion to conpel.

A. Pr ocedur e



The Debtors assert that, pursuant to section 105(a)? we
have the power to issue an order conpelling Atlas to make the
1999 Tax Sharing Paynment in accordance with the Settl enent
Agreenent regardl ess of whether the dispute is brought as an
adversary proceeding or by notion as a contested natter.

Atlas on the other hand, argues that although our equitable
powers are broad under section 105(a), that power may not be used
to circunvent the express provisions of the Federal Rules of
Bankruptcy Procedure. Specifically, Atlas argues that the
Debtors’ notion is procedurally defective because the Debtor
shoul d have sought relief in an adversary proceedi ng pursuant to
Rul e 7001 rather than by nmotion. Fed. R Bankr. P. 7001(1), (7)
(requiring an application to recover noney or property or for
other equitable relief be brought as an adversary proceedi ng).

See, e.q9., Inre Gedhill, 76 F.3d 1070, 1079-80 (10th G r

1996) (a party seeking equitable relief pursuant to section 105(a)

must file an adversary proceeding); United States v. Gl nore,

226 B.R 567, 576 (E.D. Tex. 1998)(sane); In re Nasco, 117 B.R

35, 38 (D.P.R 1990)(sane); In re Mmnetary Goup et. al., 55 B. R

297, 299 (M D. Fla. 1985)(sane).
Rul e 7001 designates ten types of actions which nust be

brought as adversary proceedi ngs in bankruptcy cases. As

2 Section 105(a) states that “[t]he court nmy issue any
order, process or judgnent that is necessary to carry out the
provisions of this title. . . .” 11 U S.C. 8§ 105(a).



relevant to the instant case, Rule 7001(1) and (7) state that an
adversary proceeding nust be filed “(1) [to] recover nobney or
property . . .” and “(7) to obtain an injunction or other
equitable relief.” Fed. R Bankr. P. 7001(1) and (7).

Therefore, the plain | anguage of the Rule 7001 appears to dictate
that the Debtors should have raised this issue in an adversary
conpl ai nt not by noti on.

VWiile it is true as a general proposition that a claimto
recover noney or property or to obtain an injunction or other
equitable relief nust be brought as an adversary proceedi ng, that
general rule is not applicable to this case. |In this case, the
Debtors are nerely seeking to enforce an order already in place.
The case was originally brought by the Debtors as an adversary
proceedi ng. The adversary proceedi ng was resol ved by a
Settl ement Agreenent pursuant to which we issued the order the
Debtors now seek to enforce. Thus, we conclude that an adversary
proceeding is not necessary where the relief sought is the

enforcenent of an order previously obtained. See, e.qg., Inre

Continental Airlines, Inc., 236 B.R 318, 327 (Bankr. D. Del.

1999) (notion to enforce injunction contained in confirmation

order was not procedurally defective).

B. Par ol e Evi dence Rul e




The Debtors argue that Atlas is obligated to nake the Tax
Shari ng Paynent because the Settl enent Agreenment and the O der
conpels Atlas to do so. Atlas, the Debtors urge, has no right to
of fset any credit that it clainms under the 1998 Tax Sharing
Paynent because the Settl enent Agreenent at issue only covers the
1999 Tax Sharing Paynent and makes no nention of any obligations
on the part of either party regarding the 1998 taxes. Any
evi dence of prior or contenporaneous agreenents concerning the
1998 tax liabilities which was not included in the witten
Settl enment Agreenent is extrinsic evidence which the Debtors
argue i s excluded by the parol evidence rule.

Atlas, on the other hand, clains that the parties had an
oral agreenent regarding the 1998 taxes evidenced by other
docunent ati on which Atlas urges us to consider. This other
docunentation, Atlas argues, is necessary to clarify and conplete
t he | anguage of section 8(a) of the Settlenent Agreenent.

According to the parol evidence rule, if the parties have
reduced their agreenent to witing, no evidence of any prior oral
or witten agreenent may be offered to contradict, vary, add to

or subtract fromthe ternms of the witing. Ilnre Uni-rty Corp.

191 B.R 595, 597 (Bankr. S.D.N. Y. 1996). The rule is based upon
an assuned intention of the parties, evidenced by an unanbi guous
witten contract, to protect thenselves fromthe uncertainties of

oral testinony, infirmty of menory and death of w tnesses and to



prevent fraud and perjury. 1d. However, there are three noted
exceptions to the parol evidence rule. Extrinsic evidence wll
be admtted 1) to clarify an anmbi guous agreenent; 2) to conplete
a partially integrated agreenent; or 3) to correct a mstake in

reduci ng the agreenent to a witing. In re Okura & Conpany

(Anerica)., Inc., 249 B.R 596, 614 (Bankr. S.D.N Y. 2000); WWW

Assocs. v. G ancontieri, 566 N E. 2d 639 (N. Y. 1990); Chinart

Assocs. v. Paul, 489 N E. . 2d 231 (N Y. 1986); lntercontinental

Planning Ltd. v. Daystrom lInc., 248 N E. 2d 576 (N. Y. 1969)3,

1. Carify

If the ternms of an agreenent are anbi guous, that is, the
| anguage of the agreenent lends itself to nore than one
interpretation, then extrinsic evidence will be admtted to
clarify the anbiguity. A phrase contained in a witten agreenent
is only anbiguous if it is “capable of nore than one neani ng when
vi ewed objectively by a reasonably intelligent person who is
cogni zant of the custons, practices, usages and term nol ogy as
generally understood in the particular trade or business.” Walk-

in Md. &rs., Inc. v. Breuer Capital Corp., 818 F.2d 260, 263

(2d Gr. 1987); Gkura, 249 B.R at 603.

3 W apply New York law to resolve this dispute because the
Escrow Agreenent annexed to and referenced by the Settl enment
Agreenent provides for the application of New York law to
di sputes arising under the Settl enent Agreenent.

9



In the instant case, we conclude that the Settl enent
Agreenent is not anbiguous. Atlas expressly agreed under
paragraph 8 of the Settlenent Agreenent to pay, on Wrl dCorp
Acqui sition’s behalf, a specific amunt as a tax sharing paynent
with respect to the 1999 consolidated federal tax liability for
Atlas and its subsidiaries. The parties al so exchanged mnutual
general releases of any and all clains and potential clains
between themarising prior to the date of the rel ease, except
those that mght arise under the Settl enent Agreenent itself.
The Settl enent Agreenent made no nention of the 1998 Tax Sharing
Paynent. W agree with the Debtors that Atlas was not prevented
in any way frombargaining with the Debtors for a simlar
provision to be included in the Settl enent Agreenment concerning
the 1998 taxes. Atlas failed to do so and will not be allowed to
now cl ai mthe agreenent is anbi guous because it does not contain
a provision which in hindsight Atlas realizes it should have
sought .

We, therefore, conclude that the parol evidence rule
precl udes any evi dence regarding the 1998 Tax Shari ng Paynent.
Such evidence woul d contradict the |anguage of the Settl enment
Agreenment which is explicitly limted to the 1999 Tax Shari ng
Paynent; as well as the express | anguage of the Rel ease
Agreenment. “It is well-settled that where the terns of a witten

contract are clear and unanbi guous, the intention of the parties

10



must be found therein and extrinsic proof tending to substitute a
contract different fromthat evidenced by the witing is

i nadm ssible.” Okura, 249 B.R at 614 (parol evidence is not

adm ssible to create anbiguity); Harvis, Trien & Beck, P.C V.

Federal Hone Loan Mdrtgage Corp., 187 B.R 856, 860 (Bankr.

E.D.N.Y. 1995).

2. Conpl et e

A conpletely integrated contract precludes extrinsic proof

to add or vary its ternms. In re Prinex International Corp., 89

N.Y.2d 594, 600 (N.Y. 1997). |If an agreenent contains a nerger
cl ause, the agreenent is deened to be a conpletely integrated
expression of the parties’ agreenent to the exclusion of
extrinsic evidence to the contrary. 1d. A general nerger

provi sion neans that “the agreenent will represent the entire
under st andi ng between the parties, requiring full application of
the parole evidence rule in order to bar the introduction of
extrinsic evidence to vary or contradict the terns of the

witing.” Inre Prinmex International Corp., 89 N Y.2d 594, 599

(N.Y. 1997).

In the instant case, the Settlenent Agreenent contained a
merger clause providing that “[t]his Agreenent constitutes the
entire agreenent of the parties with respect to its subject

matter and supercedes and cancels all prior and cont enporaneous

11



agreenents, clains, representations and understandi ngs of the
parties in connection with such subject nmatter. (Settl enent
Agreenment, § 11.) The inclusion of the nerger clause evidences
the parties’ intent that the Settlenent Agreenment be a conpletely
i ntegrated expression of the agreenent reached between the
parties. Consequently, any extrinsic evidence that Atlas may
seek to introduce regarding the 1998 Tax Sharing Agreenent is
excl uded because it would add to or vary the ternms of this

conpletely integrated contract.

3. Correct
Atlas, in the alternative, urges that we exercise our power
to correct the agreenent to effectuate the parties’ clear intent.
Atlas argues that the Settlenment Agreenment was, deliberately or
i nadvertently, inproperly drafted. |In support of this argunent,

Atlas cites Tine Warner Cable of New York Cty v. Gty of New

York, 943 F. Supp. 1357, 1389 (S.D.N. Y. 1996) for the proposition
t hat parol evidence may be considered to interpret a contract and
give effect to the parties’ intent even if the contract contains

a nmerger clause. However, the Tine Warner case held that parol

evidence may be admtted if the agreenent is anbiguous and if the
evi dence sought to be admtted does not add to, vary or

contradict the agreenment. 1d. at 1389-90.

12



In contrast, Atlas proposes that we rewite the Settl enent
Agreenent to include a provision covering the 1998 Tax Shari ng
Paynent as well as the 1999 Tax Sharing Paynent. |n essence,

Atl as seeks the equitable renedy of reformation. Reformation is
applicable as an exception to the parol evidence rule where there
has been a nmutual m stake or fraud* in reduci ng an agreenent to

witing. See, e.qg., Chimart, 489 N E. 2d at 233-34. It is not

avai |l abl e where a party to a fully integrated, unanbiguous,
executed contract seeks to rewite the contract to include terns
that a party wi shes he had bargained for, but did not, prior to
execution of the agreenment. |d.

Here, there is no evidence of nmutual m stake or fraud. The
Settl ement Agreenent was negotiated, drafted and revi ewed before
execution by conpetent attorneys. The only allegation nmade by
Atlas is that the docunent was “inproperly” drafted. W,
therefore, find that Atlas has not submtted an appropriate
ground upon which reformation may be granted and the request is

deni ed.

V. CONCLUSI ON

We conclude that the plain | anguage of the Settl enment

Agreenent does not afford Atlas any credit for anbunts it paid to

4 Atlas does not assert that the fraud exception applies.

13



Worl dCorp in 1998. The parol evidence rule bars Atlas from

i ntroduci ng any extrinsic evidence to vary the terns of the
Settlenment Agreenent. Consequently, the Debtors’ notion wll be
granted and Atlas is conpelled to conply with the Court’s O der
and nake the 1999 Tax Sharing Paynment in the anount of $188, 346.

An appropriate Order is attached.

BY THE COURT:

Dat ed: August 17, 2000

Mary F. Walrath
Uni ted States Bankruptcy Judge

14



IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF DELAWARE

I N RE: ) Chapter 11
)

WORLDCORP, I NC. and ) Case Nos. 99-298 (MFW

WORLDCORP ACQUI SI TI ON CORP. ) t hrough 99-2582 (MFW
)

Debt or s. ) (Jointly Adm ni stered Under
) Case No. 99-298 (MFW)
ORDER

AND NOW this 17TH day of AUGUST, 2000, upon consideration
of the Motion of W Joseph Dryer, the Liquidating Agent of
Wor 1 dCorp, Inc. and Worl dCorp Acquisition Corp (collectively,
“the Debtors”) for an order conpelling Atlas to make the paynent
mandated by this Court in an order dated Novenber 18, 1999, and
after briefing by the parties and a hearing, it is hereby

ORDERED t hat the Debtors’ Mtion is GRANTED;, and it is
further

ORDERED t hat Atlas nake the 1999 Tax Sharing Paynent of

$188, 346 in accordance with our Order dated Novenber 18, 1999.

BY THE COURT:

Mary F. Walrath
Uni ted States Bankruptcy Judge

cc: See attached
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